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May 11,2012 

Ml Jeffs. Jordan 
^ Supervisory Attomî  
^ Complainte Examination & Legal Administration 
^ Federal Election Commission 

999EStzeet,NW 
Washington, DC 20463 

VIA FACSIMILE: 202-219-3923 

Rc: MUR 6552; Conmhint against Cttteens fer Josh Mandel 

DearMr. Jordan: 

We are writing this letter on behalf of Josh Mandel, Citizens fbr Josh Mandel, Inc., and Kathryn 
D. Kessler, in her official capadty as Treasurer (collectively referred to as the "Respondente**) in 
response to tfae Complaint filed in tfae above-referenced matter by Mark R. Brown C'Brown" or 
the *'Complauian̂ '). The Complaint was clearly motivaled by Complainant's distaste fbr the 
traditional two-party system in Ohio and his desire to promote "mnior party candidates,** 
including those finm tite so-called "Socialist Party.** Con9laintat2. 

Brown haa a long history of filing fiivolous tewsuite on behalf of minor political parties. This 
Cbmplamt is no different, as it is based solely on speculation and innuendo, and is centered 
around a gross misapplication and misreading of existing federal election law. The asserted &cte 
on tfaeir &ce do not support a reason to believe finding in this matter, snd the Complaint should 
be promptly dismissed. 

The Commission may find ''reason to believe" only ifa Complaint sets fistth sufficient specific 
facts, whidk, if proven true, would constitute a violation of tfae Federal Election Campaign Act . 
(tfae ''Act'*). Seeli CF.R. § 111.4(a), (d). Unwarranted legal conclusions fiom asserted fiwts or 
mere speculation will not be accepted as true. See MUR 4960, Commissioners Mason, 
Sandstrom, Smitii and Tfaomas, Statement of Reasons (Dec 21,2001). Moreover, fhe 
Commission will disniiss a complaint when the allegations are refiited witfa sufficientiy 
compelling evidence. See id 
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While tiie Cksmplaint contains numerous unsubstantiated and bogus daims against all namê  
respondents. Brown's lack of command ofthe Act and tiie Commission's regulations is most 
evident m his inationd argument tiuU tiie Mandd Respondente violated tiie Act by knowingly 
accepting a coiporate contribution fix>m the Ohio State Medicd Association ("OSMA*') due to 
OSMA's dleged postuig of a video of Josh Mandel's speech at OSMA's 2012 annual meeting 

! on ite website. These accusations are unsupported by tfae law or fiicte. Each spurious allegation 
I is addressed in tum bdow. It shodd also be noted tiiat we submit this response solely on behalf 
I of Respondents and not OSMA, Shenod Brown, or fais canipdgn committee. 

1. Josh Mandei waspandttedto speak to OSMA's restrieteddass, en^b^yees, 
•«l permissible guesis, ai lis 2012 amuuU meeting. 
Ml 
^ Before focusing on the crux of Compldnant's flawed argument, it is important to address his 
^ inferences that Josh Mandel nuiy have given a speech in fiont of individuds outeide of OSMA's 
rc restricted class, ite otiier employees or pemdssible guests. A sigmficant portion of tfae Complaint 
^ fi)cuses on Brown's speculation tfaat tills may faave been die case. These infierences are fdse. 

^ As a S01(c)(6) trade association tiiat represente the interests of Ohio doctors and medicd 
\^ students, OSMA is pennitted to- invite federd csndidates to speak to itt restricted class 

membeidiip, as wdl ite other salaried employees and guests, pursuant to the Sections 114.3 and 
114.4 of the Conimission's regdations. Brown admite tills fact in paragr̂ )hs IS and 16 of tiie 
Complaint, yet insiste on blindly asserting that "it is unclear whether the live audience was 
properly limited."* 

If Brown had performed even a cursory review of OSMA's publically avdlable Bylaws, he 
wodd have learned that OSMA hosts ite annud meeting m accordance with Chapter 3 of those 
Bylaws, which stales, in pertinent part: 

I 

Section 2. Registration. Each member in attendance at the Annud 
Meeting shdl register, after the member's stetiis as a member in 
pnod stap̂ dinp has been verified bv reference to the records of this 
Association. No member or Delegate shall take part in anv of tfae 
proceedings ofthe Annud Meeting "'Ttf 1 t̂ fl̂  ''̂ Jnber or Delegate 
has repsteied. (emphasis added) 

OSMA Bylaws at 10-11.̂  

In liglht of tfae foregoing, it is clear tfaat OSMA ody pemiite '*member[B] in good standing" to 
attend ite annud meeting (i.e. ite restricted class). We sfaed light on tfais fkct not ody to make 
clear tfaat Jodi Mandel's speecfa at OSMA's annud meeting was in full compliance witfa federd 
law, but dso to demonstrate Complainant's pattem of sdectivdy piddng and dmodng so-called 
fiicte to conform to his liollow legd theories. 

* See Comphunt at 3, n. 3. 
' Available or http://www.osma.or̂ fiIes/documeflts/ab<ŵ oslIla/ĝ  
GOiisdtidon-«iid-VyIaws-ofBcialvenioii4Klf 

CLARK HILL 
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Z ComplaiHaitii^aspresemied mo e^iue Aot OSMA pasled video fo 
speedt on uaresincted, non^password protected porUons of its website. 

hi tfae midst of Complamant's rant against tiie "public illusion" ofthe two party system in Ohio 
and his utterly irrelevant andyds of what constitutes a candidate "debate," he hypeifoolicdly 
cldms tfaat Respondente faave accepted a coiporate contribution because OSMA dlegedly posted 
a video of Josh Mandel's speech at OSMA's annud meeting on ite website. Ibis argument is 
idierentiy flawed and not at dl supported by actud evidence. 

f% I As if Complainant's hoUow diegation about Josh Mandd's speech and audienoe at OSMA's 
Mr I annud meeting was not enough, he takes bis argument a stqp fiuther in accusing Respondente of 
^ knowinglv accepting a coiporate contribution fiom OSMA as a resdt of OSMA allegedly 

posting a video of Mandel's speech on its webdte. This accusation is based entirdy on 
Ckimplainam's contention that OSMA "unmediatdy and continuously broadcast Brown's and 

^ Mandel's campdgn-rolated speedies to the generd public.. .by tqsing. ..and posting them m thdr 
^ entirety on ite unrestricted web page." Compldnt at ̂ 6. The Compldnt states further tiiat "full 
^ video' coverage of the entire 43-minute joint-presentation was posted to OSMA's official web 
^ page, which is not password-protected and is open to the generd public.'* Complamt at 1̂9. 

As an initid matter, the website printouts provided by Compbunant to support tiie dlê tions 
dxyve do not show any video or videos of Respondents. Attachment C of the Complaint, whidi 
is puiported to support the cldm in paiagraph 19, that unrestricted video coverage of Mandel's 
speedi was posted on ite website, does not even mention Mancfel or the speedies he and his 
opponent gave to OSMA*s membeis. Moreover, at the time of our review on April 27, the web 
address provided in paragraph 19 of tiie Complaint' explicitiy directe tfae vidtor to TOGINf," 
stating *To access your infonnation, view your account faistoiy and access members-onlv 

{ content, please login below."* This is hardly tiie "unrestricted" or "not password-protected" 
\ website that Complainant dleges in the Complaint.̂  To the contrary, the web adcbess provided 
) in paragraph 19 contdns content that is for "i"T̂ CTff-CTW " («"phftfiia added). Despite tfais 
i fibct, Compldnant mdste tfaat tfae "Brown-Mandd video is folly accesdble from the OSMA web 
1 page.'" 

Tbe foregomg is troubling not only because Complainant bases the entirety ofhis allegations on 
apparentiy felse infonnation, but dso because fae attested to sudi falsdioods by swearmg to the 
Complaint's contents and signing it m tiie presence of a notary public as requited Iiy 11 C.F.R. § 
111.4(b)(2). 

^ htqp://www.osina.orŝ diout«sma/aimud-meedî  
^ A printout of this "LOOIN** page is attached as Exhibit A 
' It siumld be noted that the web address presented as additibinal so-called ovidenGe in paragraph 20 of the Campbunt 
also directs visitors te a''menibers-janiy*'*liOODr .page. See A printout ia attached as Exhibit B. 
'CoinpkdiitatS,n.7. 

CLARK HILL 
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3, Even if footage of Josh Mandel's speech was inadvertently placed on OSMA's publiCalty-
vlewable website for a Unuted period ofOme, it woidd not eenslUule a corporate eontribuUon 
to Re^ondents, 

Even assuming arguendo tfaat video footage of Mandel's speecfa to OSMA's members was 
inadvertentiy posted on Ite website by OSMA officids for a limited period of tune for tiie generd 
public to see, this wodd certdnly not result in a cotpoiate contribution to Respondente because 
any posting of the video was not at dl coordinated witii Respondents, and Respondente were 
never made aware ofany posting. The same is the case if OSMA or another party placed footage 
of Mandd's speech on a thuxl party video hosting webdte witiu>ut Respondente' consent or 

ro knowledge.̂  
Wl 
^ In order fiir a corporation's or trade association's communications beyond ite restricted class to 
^ qualify as an in-kmd contribution to a federd' candidate, tiiose cemmumcations must be 
ft I "coordinated" with tiie candidate- or the candidate's agent, as tiiat teim is defined under tiie 

Comnussion's regdations. Ody ifthat commumcation meetedl tiiree prongs ofthe 
^ coordination test—paynient, content and conduct—will it count as a coordinated communication, 
^ and qudify as an impeimissible coiporate contribution. Them is a major difference between a 

candidate who coordinates the logistics of fais or her presentations before a corporation's or 
trade association's restricted class and a candidate who coordinates witii a corporation or trade 
association on their express advocacy communications beyond their restricted clsss. 

I Complainant seems to have trouble grasping tfais distinction. 

In this case, even if OSMA tonporarily or inadvexlentiy posted footage of Mandd's speech on 
ite public webdte, Respondents were not aware of such postmg. Without such awareness, there 
is no way tiiat such communication wodd have satisfied the tiu«e-prong test for coordination. 
Furthermore, without knowledge of tfais hypotiieticd posting, Respondente codd not have 
"knowingly" accepted sudi a prohibited corporate contribution, whidi the Compldnant 
enoneousiy asserts in paragraph 29 of the Complaint 

I In presenting such a hollow and reckless argument, tiie Complaint identifies "no source of 
infomiation that reasonably gives rise to a.bdief in tfae truth ofthe dlegations presented," and 

I shodd be immediately dismissed. S'ee MUR 4960, Comimsdoners Mason, Sandstrom, Smitii 
I and Thomas, Statement of Reasons (Dec. 21,2001). 
i 
i 
i 

^ Pangraph 21 ofthe Compldnt references an addidond website whcve fbofage can alleged̂  be finmd of Mandei*s 
qieech te OSMA members. However, simihn- to the web addresses cited in odier paragraphs, after clicking on the 
vimecGom address provided, visitors are onoe agam directed to a page that states "This is a private video" and 
*'SoRy, yott do not have pennission to watch this private video.** Sse hBn;//vimeo.com/3921fi200#. A printout of 
the vuneo.com web page is attached as Exhibit C 

CLARK HILL 
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Conclusion 

Oimpldnant Maik R. Brown in tfais matter has mvoked an admmistrative process dedgned to 
protect the integrity of our elections at the behest ofhis own aversion to ihie traditiond two-party 
system. The Complaint is undercut by a lack of credibility and substantiation, and is based 
entirdy on felse information and Complainant's shaky understanding of federd law. 
Rê ondente respectfiilly request tfaat the Commisdon recognize the legd and fiutud 
msuffidency of the Complaiiat on its feoe and quiddy dismiss it 

^ Respectfiiljĵ  submitted, 

H 

^ Counsel to Respondents Josh Mandel, 
• Citizensfor Josh Mandel, Inc., and Kathryn D. 

Kessler, in her official capacity as Treasurer 

7819071.136686/145211 

CLARK HILL 
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2012 Annual Meeting News Page 1 of 1 

SlOte Medical f l ^ * CONTACT UB PAQ LOGIN { M MMIR 

AssocioHon! 1 
(b^MMifaitiilMMMdoKI / 

Horn* I AboulOSMA | | VwsolMealhv | | 20i2AmualMaBiinoNBW5 

LOOIN 

^) To icGMs your Intormrton. «rfsw your accounl hlvioiy and aocosa mnnnlMrMrty conlmt, plane login 
HO 

fF\ Pasawofd 

Utenwne 

CZZZIZl 

;il)OUl 

^ IQRainanibarMa 

O HalpirvekMtfnypauword. 

Halpl l>fa loot my uMraama. 

SilftjtaB PrlyaqiPollqy TMimcflrta C<wyrfgm 02012 The OMO Slain flMcalAsBodfltlon. All rfgMttMniBd. 

NOnce Tha Inlbmaihin on Ddi pago <m dawtfapaB tar oamiOl i>ileimq>aiiiil pumotaa fnd may not IncMa aMiyOdng yau uaad ia know ngardna yaw HiVaAr mcMa ittuaiiBa. Ba' 
•Mad lhat Mlanqsilaiv tom and oihar rtiaraneai an luajact m diangaand tiatm OSMA daotnai wairam tfwaseuimy, ceWliiy er anplicabiRV eldiafeiigniurtoipravfdad. TliaOSMA 
pfwidaa iMk hiMtniaiiiii wHh dia avarauuMitf tnndlno Ihiri 1| no anomik̂ cllantar •NrpMtonlo.iul fBtadmiNP AriUi, 3) noHnv 08MA nar Ks aitsfnam an mgagea in prvMng lagd advled 
and 3) VM ttia Intanqallin b al o oanaral ciwaoir. Uaan riwuld canwlt a prataulanai wlh oipertfca lOr tpacMe quauiaaa looaNing a pafawiar npta. Oo aat my on dili Mbmatton a> 
eamprekamlva er auOioAaHw IBOBI ar oiher puMMiienai adYlea. 

http://www.osma.org/about-osma/annud-meeting/2012-annual-m6eting-news 4/27/2012 
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HOME CONTACT US FAQ LOSlN 
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LOGIN 

To aoeesa your intewnaSon. viaw your aceounl history and aeeeas membeiMnly conieni, pleaae login 

Uaemyna 

i$watd 

Halpl IVo leetmypaaavfeitf. 

Halpl IVe lestmy asemanna. 

jSHfijittB PlwwPgllw Tamml.mc CopyrfBhi«2012 The OMo Stato Medical Anodalon. All riflhli raaarved. 

NOTlce'.Tha MafflMlen an Ma paga wu dovakipad rer ganinl Memiailohai putpoias and niay net lieluda aMrjjtilng yo6 need Is knew 
aMiad t0i InlMnatoK lam and eUiar rihranou are siajaa n change and dial tha OSMA deas.aai warrant Die aeewacgr. maHliir er 

yenr parifeiiler piaeUcA dtiMon. Ba 
otiha MBimatenpmldad. Tin OSMA 

prevMea M •niMmeUon m\ Die aapiHi undemanding IPM I) no pBeniay dfant ei eVwr pieiafitonal.iaiMianinlp miiu, ̂  naldiar ofttu w tti abaincya in-ongogBd In pnMtwng logtf ptfutea 
and 3).dm Vie iPtonnMen is el aganaralcharaclir. Utara alieuMoanail a pretoatlend wWi e^^ 
campiehMiilve or aidhorlelve legal er adier prateailenai adutaai 

. Do Bd my en IMa IrtePiiaHen as 

ht̂ ://www.O8ma.org/nfiws/read.dT/20 ll-osnuHumual-meeting-recap/l 837 4/27/2012 
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This is a private video on Vhneo Page 1 of 1 

We built you a new Vimeo. Want to give It a try? Try It now I hate change 

Vidaea Upload Taale Gaplere Hdip SimhVlOaoo Sub 
Ha 

1.0 
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Ml 
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This is a private video 

Sorry, you do not hava permission to watch this private video. 

HOW oaa pMnaqr worw 
watcii M i (ut»M ler a bHaf aKptaaaUan arnaif lha 
priKaey nHaraswark on Mmao. 

Looking fer f nlereaflng videos on VImeo? 

VMS our Eppteia paga fer mora... 

Ulni«M Akout / atsg / DSMlapan ; Jade / 

bagali TM * 02012 Vtmaei, UC. AW rtghia 

auldsdnas t Help CanMr / VIOBB Pdintl / Nuik fteni / Cina Mw / 

/ Tamt arstMtai / PrhHcy SlataoMne/ Capyiiphc 

htfp://Vimeo.cQm/39216200 4/27/2012 


